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Why New York Needs 

a “Truth, Justice and Reconciliation Commission” 
 to End Mass Incarceration and the Legacy of the New Jim Crow 

 
 In 2012 the Center for Law and Justice released three reports, the first two of which 
describe the alarming overrepresentation of minorities in the Capital Region criminal and 
juvenile justice systems.  The third report depicts the devastation wrought by arrest sweeps 
conducted in Albany minority communities by federal, state, and local authorities from 2006 to 
2012; as a result of the sweeps, scores of Albany’s young African-American men have been 
sentenced to more than 600 years in prison for non-violent offenses.  Collectively, the three 
reports document the need for a “Truth, Justice and Reconciliation Commission” charged with 
examining and addressing the impact of mass incarceration in New York State. (All three 
reports may be found at www.cflj.org).  
 

What do we mean by mass incarceration? 
 
 A recently-published Vera Institute study (“How New York City Reduced Mass 
Incarceration: A Model for Change?”)  attributes a reduction in the state’s prison population to 
police practices in New York City.  The study claims that data from 1985 to 2009 demonstrate 
that policies such as New York City’s “broken windows” policing strategy reduced the 
correctional population of the state. The report’s foreword contends that while focusing “police 
resources on petty crimes, predominantly in neighborhoods of color, creates a host of economic 
and social costs for those arrested and  their families….this move actually contributed to a 
decrease in mass incarceration.”   
 
 Unfortunately, the study vastly misinterprets the concept of the term “mass 
incarceration.”  The phrase actually connotes not merely the imprisonment of large numbers of 
people, but of particular people who are incarcerated for particular reasons.  As explained by 
Ernest Drucker in A Plague of Prisons: The Epidemiology of Mass Incarceration in America, 
“Incarceration --- punishment by imprisonment --- is based on a set of laws established by any 
state or nation to assure public safety by the separation and isolation of criminals from society. 
By contrast mass incarceration results from policies that support the large-scale use of 
imprisonment on a sustained basis for political or social purposes that have little to do with law 
enforcement.”  Mass incarceration in New York refers to the disproportionate representation of 
people of color among those in state prisons, their reentry into their communities, the collateral 
consequences they and their  families must endure, the racist stereotypes attached to them and 
the resultant caste system in which they are confined.  The Vera Institute study contends that the 
dramatic drop in the absolute numbers of people incarcerated over the time period studied 
demonstrates a reduction in mass incarceration.  It does no such thing.  The prisoner population 
of the New York State Department of Corrections and Community Supervision remains about 
three-quarters minority, about three times their representation in the general population.  And it 
will continue to remain so, as long as police departments and prosecutors implement policies and 
strategies such as “broken windows” and “hot spot policing” that inappropriately target black 
and brown communities.    
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What is the impact of mass incarceration? 
 
 As the result of a series of drug sweeps targeting minority communities in the Capital 
Region conducted by federal, state and local authorities in recent years, scores of Albany’s 
young African-American men have been sentenced to more than 600 years in prison for non-
violent offenses.  Beyond the hardship of decades of incarceration served far from their homes, 
these young men and their families will also suffer the collateral consequences of incarceration. 
 
 The collateral consequences of a criminal conviction vary from state to state, and being 
convicted of a crime may place limitations on rights and privileges granted by the federal 
government. In New York, a convicted felon may face barriers to employment, housing, and 
educational opportunities. (An American Bar Association database lists 1,113 statutes that 
impose collateral consequences, in New York State alone!) Although employers in New York 
may not legally discriminate against a job applicant simply on the basis of a criminal conviction, 
some specific occupations (particularly those requiring a license, such as bus drivers and private 
security guards), may have additional requirements for those with criminal convictions. 
 
 Federal law provides municipal housing authorities the right to deny public housing to an 
applicant with a criminal history.  In some jurisdictions, the housing authority conducts a 
criminal background check on not only the applicant, but everyone the applicant currently lives 
with, everyone 16 or older who might live with the applicant, and the biological parent(s) of any 
of the children in the household (even if that person doesn’t live with the applicant). 
 
 Eligibility for federal student financial aid can be affected by a criminal conviction.  A 
person convicted of any offense involving the possession or sale of drugs may have his or her 
financial aid eligibility suspended for one to two years. 
 
 Perhaps the most significant collateral consequence of a criminal conviction is 
suspension of the right to vote.  In New York, those incarcerated for a felony conviction or on 
parole for a felony conviction may not vote.  (Once released from incarceration and/or parole 
supervision, a person with a felony conviction may register or re-register to vote.) 
Disenfranchisement of those with a felony conviction serves to not only stifle the political voices 
of individuals, but diminishes the electoral power of an entire subset of the American population: 
minorities.  An estimated 38% of the total disenfranchised population in the country is African 
American, far greater than their share of the national population (about 13%).  In New York 
State, African Americans comprise 16% of the general population, but an astounding 64% of the 
disenfranchised.   
 
 Mass incarceration of minorities not only unfairly punishes blacks compared to whites 
who commit similar offenses, but actually serves to create additional crime.  As explained by 
Ernest Drucker in A Plague of Prisons, mass incarceration reproduces itself in three significant 
ways.  “First, the criminalization of drugs and the use of large-scale arrests for low-level 
offenders mean that millions of individuals a year --- most of them young men of color --- are 
‘infected’ by exposure to the criminal justice system, most often by arrest at a young age.” As 
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documented in the Center’s February 2012 report, “The Disproportionate Impact of the Criminal 
Justice System on People of Color in the Capital Region,” once exposed to the criminal justice 
system black and brown people are more disproportionately overrepresented at each successive 
stage of the process. 
 
 Second, according to Drucker, “massive imprisonment of young men and women, most 
of whom are parents, has now created several generations of ‘children of the incarcerated’… 
These children are statistically at extremely high risk of themselves becoming prisoners later in 
life.”  Significantly, one Capital Region judge has suggested that fatherless homes are associated 
with crime.  Surely, the decade-long removal of 50 parenting-age young men from Albany’s 
minority neighborhoods cannot be helpful.  In fact, removing scores of young men from minority 
neighborhoods actually makes the communities more susceptible to the development of 
criminogenic conditions, the third manner in which Drucker suggests mass incarceration 
reproduces itself.  “As more and more residents of neighborhoods targeted in the war on drugs 
are arrested, these levels of incarceration begin to damage the social fabric that typically keeps 
individuals functioning as law-abiding citizens --- family, church, and neighborhood social 
support networks.  These forms of social capital typically sustain the fabric of communal support 
that is especially important in the poorest communities, which are exactly the ones most heavily 
impacted by mass incarceration.”  
 

What are the historical underpinnings of mass incarceration? 
 

 Since the end of the Civil War, those who would benefit from the relegation of blacks to 
inferior social, economic, and political positions have devised strategies and mechanisms to 
convince Americans of the virtue of government actions designed to control African Americans.  
Most often, the promoters of such measures have played upon fear to persuade others that blacks 
are innately inferior to whites.  The particular deficiency cited has been adjusted to suit the 
policy maker’s particular need at the time.  For example, to suppress the political power of 
blacks in the late nineteenth century (citizenship rights had been established through 
Reconstruction Era constitutional amendments), fears that blacks would exercise their voting 
rights were exploited by promoting the notion that blacks are intellectually inferior to whites; the 
poll tax and voter literacy tests were borne of this fear.  Though these requirements were on their 
face race-neutral, they disproportionately affected blacks who were more likely to be unable to 
afford the poll tax, and less likely to have received an education that would allow them to pass a 
literacy test.  The modern-day embodiment of discriminatory voting requirements is the voter 
identification law recently enacted in several states; though race-neutral on its face, in these 
supposedly “post-racial” times in many states African Americans are at least three times more 
likely than whites to lack the government-issued photo identification required by the new laws. 
 
 In keeping with more than a century of statutes designed to subjugate blacks, the “War on 
Drugs” initiated in the 1970s was borne of a successful attempt to exploit white fears of black 
political power following the passage of the Civil Rights Act and the Voting Rights Act in the 
1960s.  As part of the “Southern Strategy,” partisan politicians devised a plan to lure fearful 
white voters from the Democratic Party to the Republican Party by declaring the latter would 
“get tough on crime.”  As explained by Michelle Alexander in The New Jim Crow: Mass 
Incarceration in the Age of Colorblindness, “The War on Drugs, cloaked in race-neutral 
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language, offered whites opposed to racial reform a unique opportunity to express their hostility 
toward blacks and black progress, without being exposed to the charge of racism.” Federal and 
state statutes enacted to implement the war on drugs had an explosive impact on African-
American incarceration rates, particularly in New York State, where the state prison population 
grew by 2,000% from 1970 to 2000 as a direct result of the ill-advised Rockefeller Drug Laws.  
(Although recent federal and state legislation has reduced the discriminatory impact of the drug 
laws, prosecutors with economic, political, and career motivations are now using racketeering 
laws to imprison African Americans for terms longer, in some cases, than the sentences they 
would have served for drug crime convictions.) 
 
 In her book, Alexander reports that more African Americans are under the control of the 
criminal justice system today – in prison or jail, on probation or parole – than were enslaved in 
1850. Discrimination in housing, education, employment, and voting rights, which many 
Americans thought was eliminated by the civil rights laws of the 1960s, is now perfectly legal 
against anyone labeled a “felon.” And since many more people of color than whites are made 
felons by the entire system of mass incarceration, racial discrimination remains as powerful as it 
was under slavery or under the post-slavery era of Jim Crow segregation. 

 
 Alexander describes how mass incarceration today serves the same purpose as pre-Civil 
War slavery and the post-Civil War Jim Crow laws: to maintain a racial caste system. She 
defines “racial caste” as a racial group locked into an inferior position by law and custom.  Jim 
Crow and slavery were caste systems, and our current system of mass incarceration is also a 
caste system: “The New Jim Crow.” The original Jim Crow laws, after slavery ended, promoted 
racial discrimination in public housing, employment, voting, and education. The powerful Civil 
Rights struggles of the 1950s and 1960s seemingly ended the Jim Crow era by winning the 
passage of the Civil Rights Act of 1964 and the Voting Rights Act of 1965. Alexander 
demonstrates, however, that the racial caste system has not ended; it has simply been redesigned.  
The criminal justice system now functions as a new system of racial control by targeting black 
men through the “War on Drugs.” “Today,” says Alexander, “a criminal freed from prison has 
scarcely more rights, and arguably less respect, than a freed slave or a black person living ‘free’ 
in Mississippi at the height of Jim Crow.” 

 
What can be done to end the New Jim Crow in New York? 

 
 Michelle Alexander contends that nothing short of a major social movement can end the 
new caste system. In The New Jim Crow: Mass Incarceration in the Age of Colorblindness, she 
calls for the establishment of a grass-roots movement to deal with the very foundation of the 
mass incarceration system:  
 

If the movement that emerges to end mass incarceration does not meaningfully 
address the racial divisions and resentments that gave rise to mass incarceration, 
and if it fails to cultivate an ethic of genuine care, compassion and concern for 
every human being – of every class, race, and nationality – within our nation’s 
borders, including poor whites, who are often pitted against poor people of color, 
the collapse of mass incarceration will not mean the death of racial caste in 
America. Inevitably a new system of racialized social control will emerge ... No 
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task is more urgent for racial justice today than ensuring that America’s current 
racial caste system is its last. 
 

 The current national injustice of mass incarceration, the latest iteration of the American 
racial caste system following slavery and the era of Jim Crow, can be rectified only through bold 
measures resulting in systemic change.  New York State must redesign its criminal justice 
system to eliminate the policy of mass incarceration that disproportionately incarcerates people 
of color. Toward that end, the Governor must appoint a “Truth, Justice and Reconciliation 
Commission” designed to examine and address the impact of mass incarceration in New York 
State.  The group should be tasked with providing a report to the Governor and Legislature that: 
 

a. has relied on a “truth and reconciliation” process where, as described in 
part by Ernest Drucker in A Plague of Prisons, “local law enforcement and the 
community at large can open a conversation with those who have served time in 
prison and with their families;”  
 
b. candidly and comprehensively addresses the scope and impact of mass 
incarceration in New York State since 1970, including an assessment of the 
economic implications of reducing the size of the prison industrial complex 
(nationally, the prison industry supports one full-time employee for every one of 
the 2.3 million people behind bars); and 
 
c. provides bold, systemic recommendations (including a requirement that all 
future criminal justice legislation be accompanied by an assessment of racial 
impact) to halt the practice of mass incarceration in New York State, as well as 
redress grievances of those already harmed by the tragic legacy of this policy.   
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Petition to the Governor of the State of New York 
 

 The “War on Drugs” in New York State, waged largely through enforcement of the Rockefeller Drug Laws over the past four decades, has 

resulted in the mass incarceration of people of color, the latest iteration of the American racial caste system following slavery and the era of Jim 

Crow.  Mass incarceration imposes devastating economic, political, and social hardships on individuals, their families, and their communities.  New 

York State must abolish its policy of mass incarceration that disproportionately incarcerates people of color, and redress the grievances of those 

who have been harmed.  

 

 WE, THE UNDERSIGNED, DEMAND THAT NEW YORK STATE GOVERNOR ANDREW M. CUOMO IMMEDIATELY 

APPOINT A TRUTH, JUSTICE AND RECONCILIATION COMMISSION CHARGED WITH:  

 

 1. candidly and comprehensively assessing the social, economic, and political impact of mass incarceration in New 

York State since 1970, including the extent to which the War on Drugs has impinged upon the civil and human rights of African 

Americans and Latinos, their families, and their communities; 

 

2. employing a “truth and reconciliation” process to bring together law enforcement and the community at large to examine 

the impact of mass incarceration on those who have served time in prison, their families, and their communities; and  

 

3. providing bold, systemic recommendations to halt the practice of mass incarceration in New York State, as well as redress 

grievances of those already harmed by this tragic policy. 
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